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EiI_E;: B=-189691 DATE: November 1, 1977

MATTER GF: Max R. Walton - Waiver of Uverpayments of Pay

DIGEST: Reemployed annui, tant was errorneously overpaid
because of agency's ndminiserativa error in
incorcectly estimating the amonnt uf annuity
allocable to period of employment, Employee
was employed as ccnsultant, worked irreguiar
oumber’ of hours per pay periad, and paychecks
recoived varied g:catly in amount, In such
clrcumatances reemployed annuitint was not
put on notice that he was being overp.id even
though Standard FormBSO issued upoun appointment
indicated salary would be reduced by approximate
atinuity allocable to period of employment. There-
fore, claim for oveyrpayments Ix valved under
anrghority of 5 U.S.C, 55384,

Mux R. Walton, & reemploved annuitant, appeanls the denial by our
Claims Division of his request for waefver of a claim agsainst him by

‘tha Uuited States for recovery of $1,312.30 in eirronedus salary pay-
‘mer:ts,

‘The record shows that Mr, Wnlton received a temporary appoint-
mént as & reemployed annuitant effective July 2, 1773 (not to cxceed
September 30, 1973), as a Hanpower Resources Program Manager grade
G5-15, at a salary of $34,971,00'per annum, at the Picatinny Arsenal,
Dover, New Jersey. This appointrent was converted to an Excepted
Appointment-Intewmmittent effective September 30, 1973 (.10t to exceed
September 29, 1974), as consultant, at $134.48 per diem,

Under the terms of the appointment an amount ejual to his
Civil Service Commission retirement annuity was to have been deducted
from his salary. The employing agency made an erroneouvy estimate of
Mr., Walton's annuity and deducted that amount from his' reemployment
pay. Therefore, erroneous overpayments of $1,312.30 were made tc
the employee from July Z, 1973, through April 19, 1975. The erroneous
overpayments were discovered on April 18, 1975, when the agency .
received verification vf Mr, Walton's annuity from the Civil Service
Commission, The Finance and Accounting Officer at the Picatinny
Arsenal informed the employee of the erroreous payments by letter
of May 21, 1975,

The Unitad States Army Finance and Accounting Center determined
that Mr. Walton was at least partially at fault for not discovering




B-189691

the erroneous overpnymenta becauaa che Standard Forms 30 that weras
iszued to him incident to his appointments, incicated that his
salaty would he reducad by the approximate annuity allocable to

the period of emplioym:ant, Therefore, in ita adminiatrative report
the United Stutes Ammy Finance and Accounting Center recommended
that Mr, Walton's request for a waiver of the overpayments be denied.
OCur Clajms Division concurred and denied waiver of the overpayments
of salary on March 29, 1977,

The Comptroller General js authorized by 5 U.3.C. 5384 to
waive claims for overpayment of pay and allowances, other than travel
and transportation expenses and allowances and relocation expenses,
if collection would be ''against equity and good conscience and nct
in the best intereats of the United States." Such suthority may
7ot be exercised {f there is "an indication of fraud, misrepresen-
tation, fault, or lack of good faith on th~ part of the employec
or ary other person having an inierest in obtainirg a waiver of the
claim." Implementing the statute, 4 C.F.R. 91.5(c) (1977), states
in pertinent part tiat;

¢« " % % Any significant unexplained increase in
pay or allowances which would require a reasonable
person to maka inquiry concerning the correctness of
hia pay or allowances, ordinarily would preclude a
waiver when the employee or member fails to bring tha
matter to the attention of appropriate officials,
Waiver of overpayments of pay and allowances under
this standard necessarily must depend upon the facts
and clrcumstances existing in the particular case.* * »"

We have ‘held that this language applies not only to unexplainad
increases in pay, but also to receipt of an initial salary at a

rats high-'r than expected and to contlnued receipt of the same salary
when a reductiocr is expected, Matter of William White, B-186562,
Mareb 11, 1977,

.

The questions presented here are whéther /4r. Walton knew or
should have known that the Department of the Arxmy had failed to
reduce his salary by the correct amount of his annuity and whether
he was put on notice that his salary was nnot reduced by the correct
amount of his annuity by the statements in the Standard Forms 30
that his salary would be reduced by the approximate annuity allo-
cable to the period of his employment
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The submissions show that the overpayments in question took
place over a 2-year period and were made in a series of 34 payments,
Since Mr, Walton was employed as a consultant, he worked on an irre-
gular basis and his paychecks varied considerably in amount from pay
period to pay period. 'The grcas pay received by Mr, Walton for each
biwaekly pay period during-the period covered by the erroncous over-
payments varied in amount from a low of $99.72 to a high of $873.60
and ‘che erroneous payments during this period varied i{n amoiuat from
an undarpayment of $10,66 to an overpayment of $168,10, Accord-
lngly, ¥ir. Walton was not put ou notice that his paychecks wcre in-
co trect because the amount varied 20 _greatly with each paycheck.

The aubwiasions also shiow that even afrer Depavtment of the Army
perlnnnel discovered that an error existed and had received veri-
ficat:on of Mr, Walton's correct amnnuity rates from the Civil
Service Commission, they had difficulty in computing the correct
amount of compensauion te which Mr, Walton was entitled and the
actual amounc of the net overpayments. This is evidenced Ly the
fact that the Finance and Accounting Officer first notilfie.

Mr, Walton by letier of March 26, 1975, that he had bean ovvipaid
in the amount of $620.07, and later, by letter of May 21,.1975, he
notified Mr. Walton. that the ovarpavments had been *ecomputed at
$1,312,30.. We do not believe that Mr. Waltor knew or ahould have
known that he was being overpaid meraly because ¢f stataments in
the Standard Forms 50 that his salary would be reduced by the
amount of the approximate annuity allocable to the perlod of am-
ployment, especially since his salary had been reduced by the
Department of the Armmy's estimate of the amount of his anauity al-
locable to the period covered.

Considering the above circumstances, tva do not believe that
the record establishes consatructive know] ¢édge su.#icient to indi-
cate fraud, misrepresentation, fault, or lack of good faith on
Mr. Hnltnn's part. In view of this and since the overpayments of
pay resulted from administrative error, the indebtedness of
$1,312.30 is hereby waived under the authority of 5 U,S5.C, 5584,
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Acting Comptrolle General
of the United States





